GHARLES S STAL

| BLA 93-264 Deci ded Decenber 10, 1996

Appeal froma decision of the Arizona Sate Gfice, Bureau of Land
Managenent, af firmng i ssuance of a notice of nonconpliance wth an
approved mning pl an of operations, AZA 25200/ 3809.

Affirned in part; reversed in part.

1.

Federal Land Policy and Managenent Act of 1976: Surface
Managenent --M || sites: General |l y--Mning A ai ns:
Surface Uses

BLM nay properly issue a notice of nonconpl i ance under
43 (FR 3809. 3-7 which requires a clai nant to renove all
structures, equipnent, and other facilities and recla m
the site of operations if there has been an ext ended
peri od of nonoperation and there is no apparent reason
for the failure to operate.

Federal Land Policy and Managenent Act of 1976: Surface
Managenent --M || sites: General |l y--Mning A ai ns:
Surface Uses

General ly, those holding a direct interest in an

unpat ented mni ng cl aimand those conducting an active
mni ng operation on an unpatented mning cla mare
jointly and severally liable for the reclanati on.
However, in this case, the record denonstrates that BLM
had failed to properly nonitor and investigate the
operations of a subl essee operating an i ndependent
mlling operation on a portion of a mning claim had
failed to investigate all egations of undue degradation
of the public lands by the subl essee; had failed to
communi cate its concern to the | essee (or his
representative); was aware that the | essee and his
representatives were prohibited by state court order
fromgoing on the clains or taking steps to avoid
degradation; and had failed to take tinely action when
warned by the | essee that the subl essee was conducti ng
illegal activities in violation of BLMregul ati ons.
Under the particul ar circunstances of this case, it
woul d be inproper for BLMto hold the | essee liable for
the illegal actions of the subl essee.

APPEARANCES Charles S Soll, Gatnan, Arizona, pro se.
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| BLA 93-264
(P N ON BY ADM N STRATI VE JUDGE MULLEN

Charles S Soll has appeal ed a February 10, 1993, decision of the
Arizona Sate dfice, Bureau of Land Managenent (BLM, affirming an
August 2, 1991, notice of nonconpliance issued by the Acting Resource Area
Manager, K ngnan Resource Area. The Kingman Resource Area Acting Manager's
noti ce of nonconpl i ance, issued pursuant to 43 CFR Subpart 3809, cited
Soll for failure to file and recei ve approval of a nmining plan of
operations before comrmenci ng work on the Wite Chief Mne, and other placer
mning clains held by Soll.

Backgr ound

Soll acquired a | easehold interest in the Wite Chief Mne pl acer
claimand several adjacent clains around 1970. I/ 1 July 16, 1985, Soll
filed a proposed mning plan of operations for the Wite Chief placer. In
his proposed nmining plan Soll proposed to explore for and devel op sources
of water to be used for placer mning on the Wite Chief and adj acent
clains owned by him He also briefly described reclamati on work he woul d
eventual |y do, noting that all roads, the airstrip, trenches, etc., woul d
be restored to approxinate original contours, utilizing waste material from
the mini ng operation when possible. BLMprepared an Envi ronnent al
Assessnent (EA) for the project, which was conpl eted on August 16, 1985.
The EA noted Soll's reference to underground operation on the clains, and
a future mll and cyani de recovery system but the eval uati on addressed
only the devel opment of a water source and pl acer mining operation (EA
at 1). 1 August 16, 1985, BLMgranted approval of Mning FA an of
(perations MPO 85-K-09, conditioned upon Soll's acceptance of
stipul ations, which included recl anation requirenents.

h Septenber 11, 1985, Soll and Ganyon dty MIIing Gonpany (Canyon
dty) entered into an agreenent |easing 10 acres wthin Soll's unpatented
mning clains to Canyon Aty, to be used by Ganyon dty as the site of a
mlling operation. As part consideration, Canyon Aty agreed to drill a
water well and provide water storage facilities.

h Getober 23, 1985, Robert R G aham (who had signed the | ease on
behal f of Canyon dty) and Aton C B nghamentered into an agreenent wth
Soll. Inthis agreement, G ahamand B ngham| eased several unpatented
mning clains owed or leased by Soll (wth certain specified exceptions)
and agreed to mine and process precious netal fromthe clains. This
agreenent all oned G ahamand B nghamto assign the | ease
to a corporation. 2/

1 The Wite Chief claamis located in secs. 26 and 27, T. 19 N, R 20
W, dla and Salt Rver Meridian, near Gatnan, Arizona.

2/ Throughout the case file references are al so nade to two ot her

conpani es, Nevada G ubstake and G ubstake Mning (Gubstake). It is

uncl ear fromthe file howthese conpanies are related to one another or to
other parti es.
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| BLA 93-264

O June 5, 1986, Binghamsubmtted a notice of intent on behal f of
Ganyon dty. This notice, submtted pursuant to 43 CGFR 3809. 1- 3, descri bed
CGanyon dty's plan to erect and operate a mll and refining plant to
process precious netal ore. In aletter dated June 16, 1986, BLMi nf or ned
Canyon dty that the notice had been assigned identification nuniber M\ 86-
K-24 and that it net the requirenents of 43 CFR Subpart 3809.

n January 8, 1987, the Sate of Arizona issued a Goundwater Quality
Protection Permt No. G0019-08, namng Gahamas permttee. Part II, D
of the permt, Post Qosure Pan, directed the permttee to adhere to a
list of procedures for closure.

Nunerous |etters and other docunents in BLMs Canyon dty and Sol |
case files clearly indicate that the rel ati onship between Soll and the
principals of Canyon dty, Gubstake and their rel ated conpani es qui ckly
becane acrinoni ous. For exanple, a BLMnenorandumto Soll's file, dated
June 24, 1988, noted that "[t]he ongoi hg feud between Charlie Soll and Bob
Gahamis still ongoing." In aletter dated February 28, 1989, Soll
notified Gahamand B nghamthat they were in default of the | ease for,
anong other things, the failure to devel op water and water storage
suf fici ent
to support a mlling operation and for leasing the mll to another party
wthout Soll's consent. BLMreceived copies of these |etters on March 13,
1989.

By letter dated June 21, 1989, BLMnotified Canyon dty that, during a
June 20, 1989, on-site inspection, BLMhad determned that Ganyon dty's
operation was not in conpliance wth 43 (FR 3809. 3-2(a) because Canyon Aty
had not filed and gai ned approval of a mining plan of operations before
commenci ng the operations then in progress. BLMexplained that Soll and
CGanyon Aty had filed Mning Notice MN86-K-24 3/ in 1986, but that the
on-site conpl i ance check reveal ed that the 1986 notice was not sufficient
for the present operation. BLMstated that the uncontai ned use of cal ci um
hyperchl orat e outsi de the fenced area viol ated Federal regul ati ons
pertaining to isolating, renoving, and controlling toxic naterials. GCanyon
dty was directed to cease operations until it had filed and recei ved
approval of a conplete mning plan of operations. BLMnoted that the
proposed mning plan of operations submtted by Canyon dty shoul d i ncl ude
detailed plans for controlling hazardous naterial .

Canyon dty filed another notice of intent on June 23, 1989. In this
notice Ganyon Aty stated that its planned operation woul d be the sane as
that described in the June 5 1986, notice of intent approved by BLMon
June 16, 1986. Canyon Aty explained that the sol e purpose of the new
notice was to advise BLMof a change of address. In a letter dated July 6,
1989, BLMaccepted the notice of intent (NV89-K-33) subject to stated
conditions and stipulations relating to reclamati on and the controlling

3/ Soll's nane appears on the mning notice as clainant, but the notice
Is signed by B nghamas Secretary for Canyon Qty.
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| BLA 93-264

of toxic materials. BLMadvised Canyon Aty that any increase in surface
di sturbance mght raise the total disturbed acreage to 5 acres, naking it
necessary for Ganyon dty to file and obtain approval of a mining plan of
operations. BLMadded that, if Canyon dty failed to conply wth the
stipulations, Canyon Aty would be required to file a mning plan of
operations and post a perfornance bond.

Soll wote aletter to BLMon July 8, 1989, seeking information and
commenting on the activity inthe area of his clains. He stated that
certain of the clains had been | eased to G ubstake, rather than Canyon
dty, and that he was not certain whether the two conpani es had fil ed
separate mning plans of operations. He also stated that Canyon dty had
di sturbed over 5 acres and had built its mll on the wong claim Soll
advi sed BLMthat in January 1989 Canyon dty had entered i nto agreenents
w th Reese Houston and Associates and Lloyd' s International, Inc. and that
Houston had told Soll that he had | eased the entire operation, including a
cyanide permt. Soll advised BLMthat he had gi ven G ahamand B nghama
notice of default on February 28, 1989, because they had subl eased w t hout
his consent, and that Houston | eft the area in February.

Soll also advised BLMthat Canyon dty might be connected wth a
conpany called Mariah International, Inc., and other conpani es under
investigation for fraud, and that it was difficult to trace the ownership
of Ganyon Adty. He stated that, based on infornation that he had gat hered,
he believed that the Ganyon Aty operation was al so a scam and that it
shoul d be shut down to protect innocent investors. Stoll suggested that
BLMcontact the Sate of Nevada authorities to learn nore about this
corporation and the fraudul ent schenes. Stoll al so asked BLMto require
Canyon dty to post bond to guarantee reclamation, noting that there had
al ready been a cyanide spill.

BLM conducted a site inspection and determned that Ganyon Aty was
using 10 acres rather than the 4 acres described in Mning Noti ce MN 89-
K-33. n Septenber 12, 1989, it served a notice of nonconpl i ance on Canyon
dty, directing Ganyon dty to cease operations until it filed and gai ned
approval of a mining plan of operations, as required by 43 C-R 3809. 1- 4.
In a neeting held on Novenber 1, 1989, Canyon dty agreed to file a mning
pl an of operations and recl anati on bond. BLMi ssued anot her notice of
nonconpl i ance on Novenber 28, 1989, when Canyon Aty failed to file either
a mning plan of operations or a reclamation bond. In this notice BLM
instructed Ganyon Aty to cease all activity, inforned Ganyon dty that a
nobi | e hone pl aced upon the property was in nonconpl i ance, and directed
Canyon dty to renove the nobile hone. BLMstated that if Canyon dty did
not conply wth BLMs directives wthin 15 days BLMwoul d take action to
ensure protection of the public lands. No action was ever taken.

1 June 20, 1991, Soll sent another letter to BLM In this letter
Soll referred to a March 28, 1991, M-SWAT (Mning Law - Surface
Managenent Assi stance Teanm) report on the Wite Chief Mne by Andrew
Srasfogel. Soll stated that this report indicated that he (Soll) was
responsible for all activity on the clains, and asked the K ngnman Resource
Area to
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send copies of all correspondence to him Soll stated that he had not
recei ved a copy of any docunents relative to the clains, noting that he had
not been notified that Canyon Aty had applied for a permt to operate a
cyanide mll. Soll expressed his concerns regarding an indication that
BLM consi dered himliable and at the sane tine refused to consult wth him
or advise himof bond requirenents or permt approval .

In a nenorandumdated July 18, 1991, the BLMrealty special i st advi sed
the Area Manager that Soll had called to report that a Ganyon Aty
enpl oyee (G ahan) had assaulted a Soll enpl oyee (Davis) wth a knife on
July 12, 1991, and that G ahamhad been arrested. Soll al so advi sed BLM
that he believed that Ganyon Aty mght be quitting the area and that he
was concerned that Canyon Aty woul d | eave him(Soll) responsible for
reclamation. Qh July 12, the Justice Qourt, Bullhead Aty Precinct, Gounty
of Mbhave, Arizona, issued an I njunction Agai nst Harassnent to prevent
Gahamfromfurther threatening Davis.

h July 19, 1991, the court issued an O der Mdifying Injunction
Prohi biting Harassnent which reads in pertinent parts as fol | ons:

A Qder confirmng the Injunction runs agai nst both
Haintiffs and Def endants.

B. The other persons or locations identified in the
original Oder dated July 12, 1991, are anended to read:

1. Injunctionis against the Raintiffs harassing Def endant
Gahamas to:

(a) any area wthin 100 yards of Defendant G aham his
enpl oyees or cust oners:

(b) all areas of the mll site and the | eased cl ai ns as
follows: Jane 2 and 3; and Bhel Mrgan 1 and 2.

(c) Defendant is to have access to the mll site and the
| eased clains and the right to renove his property, Exhibit 2.
Exhibit 1 lists property of PHaintiff Soll that is not to be
r enoved.

C The injunction is agai nst Defendant G aham harassi ng
Haintiffs as to:

1. any areawthin 100 yards of Paintiffs; and
2. all areas of the:
(a) Arstrip runvway;

(b) Arstrip hanger;
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| BLA 93- 264
(c) Homesite and curtile of Aaintiffs;

(d) That portion of the road providing i ngress/egress to
the itens above.

D Al other terns of the OQder of July 12, 1991, to renain
the sane and in full force.

h July 29, 1991, BLMserved anot her notice of nonconpl i ance on Canyon
dty. This notice states in pertinent part:

You are in violation wth 43 GR 3809. 2-2 for causi hg undue
and unnecessary degradation of public lands. n or about
July 14-15, 1991, you rel eased fromyour operations an
undet ermned anount of sol ution containing cyani de fromyour ml |
which potentially threatened public safety and the environnent.
This action violated the Qean Witer Act, (33 US C 8§ 1311a) and
Sections 104 and 107 of the Conprehensi ve Environnent al
Gonpensation and Liability Act ((EROA. You also violated the
provisions of the Sate's groundwater quality standards pursuant
to ACRR Title 9, Chapter 20, Article 2 and Title 9,
Chapter 21, specifically, Goundwater Quality Protection Permt
Nunber G 0019-08. You are therefore required to mtigate the
danage and pol | ution caused by this rel ease according to the
requi renents proposed by the Arizona Departnent of Environnental

Qality.

Qur records showthat you have been in a period of non-
operation fromJune 24, 1988. Therefore, under the authority of
43 (FR 3809. 3-7 you are required to renove al |l structures
including but not limted to the crusher, conveyor system tank
towers, trailer and other ancillary facilities, the prefabricated
bui I di ng, concrete pads, equipnent and fence and to reclai mall
di st urbances caused by your operations including the associ at ed
ponds. Upon renoval of all structures, the area is to be graded
to conformas near as practicable to the original contour prior
to your entry.

You nust, wthin thirty (30) days of receipt of this Notice
of Nonconpl i ance, begin reclamation and wthin ninety (90) days
have conpl eted reclamation to the satisfaction of the Authorized
aficer.

Failure to conply with the requirenents of this Notice of
Nonconpl i ance, within the tine frane specified, nay result in

your being enj oi ned by appropriate court order fromcontinui ng
such operations and being held liable for damages.
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Qh July 31, 1991, George Qummings, attorney for Ganyon dty, notified
BLMthat Canyon dty and Nevada G ubstake had termnated their |easehol d

interest inthe clains. Qummings sought infornation regarding the

reclamation requi renents BLMmght inpose, explaining that Canyon dty and
Nevada G ubstake might need a witten statenent of these requirenents from
BLMto gain a court order allowng themon the property to undertake
reclamation activities. There is nothing in the file that woul d indicate
that BLMever responded to this request or that it ever sought to have

either Ganyon Aty or Gubstake do any recl amation.

h August 2, 1991, BLMissued a notice of nonconpliance to Soll,

stating the fol |l ow ng reasons for issuance:

A review of your plan of operations (MPO 85-K-09) and our

conpl i ance i nspections indicates that your proposed activities

are in non-operating status.

Your plan states that you propose to pl acer nine dependent

on avail abl e water supply and to devel op mneral i zation

associated wth the Wite Chief Mne. The first phase of the

plan calls for drilling water production wells. This phase has
been conpl eted and the evidence indicates that a suitable source
of water has not been found. Based on this fact, your plan for

placer mning is not feasible at this tine. Additionally, no
under ground devel opnent has occurred. Therefore, pursuant to

43 (FR 3809. 3-7, you are required to renove all equi prent,
facilities and reclaimthe site of operations.

A 'so, your nobile hone has recently been renoved. However,
there remains on the site atelevision satellite dish, the porch
whi ch was attached to the nobile hone, a chain link fence, and

various other i nprovenents.

Your mining clains have nunerous pieces of heavy

equi pnent in various states of disrepair, fuel tanks, oil druns,

trailers as living quarters (pink and turquoi se), WI derness

canper trailer, equipnent parts, tires, old gas punp, boards,
ditcher, airplane wth hanger, ice nmaker, cars, pickup trucks,

red j eep and nunerous niscel | aneous parts.

You have al | oned Nevada G ubst ake, |ncorporated, to operate
on your clains under Notice nunber MN86-K-23 and subsequently a

P an of (perations nunber MPO 86-K-04. Nevada G ubstake has

noved in a nobi |l e hone, and constructed a carport or ranada type

shelter, a canp trailer facility wth utility hook-ups, and

laundry and shower facilities. Nevada Gubstake is alsoin a

peri od of non-operations.

Soll was cited for rel easing cyani de sol ution fromthe cyanide ml|
operated by Canyon Adty. The notice stated that this spill took place
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on or about July 14 or 15, 1991. Soll was advised that the rel ease of
cyani de solution violated the Federal and state statutes BLMhad cited in
the July 29, 1991, notice of nonconpliance issued to Canyon Aty. BLM
stated Canyon Aty had not operated the facility since June 24, 1988, and
advised Soll that, as owner of the clains, Soll was ultinately
responsible for all activities and violations of Federal and state | aws and
regul ations on his clains, including activities conducted pursuant to | ease
agreenents wth others. BLMdirected Soll to renove "all structures and
equi pnent on your operations and those of the | essees, nanely Canyon dty
MIIing and Nevada G ubstake," and to grade the area to conformas nearly
practicable to the original contour prior to entry.

Soll was directed to commence reclamation wthin 30 days fromhis
recei pt of the notice and conpl ete the reclamation to the satisfaction of
the authorized officer wthin 90 days. Soll was advised that if he failed
to conply wth the requirenents of the notice he coul d be enjoi ned from
conti nui ng operations by appropriate court order and could be held |iable
for danages.

Soll appealed to the Arizona Sate Orector pursuant to 43 R
3809.4. In his appeal tothe Sate director, Soll stated that he was
actively conducting his operations and argued that he had carried out the
program BLM had approved during the tine a portion of his clains had been
| eased to CGanyon Aty and Gubstake. He al so contended that BLMs files on
the clains had been altered and were i nconpl et e.

Soll also asserted that he had advised BLMin witing and oral |l y that
Canyon dty and G ubstake were in nonconpl i ance, but that BLMhad never
acted to require either conpany to file a mning plan of operations or post
a performance bond. Stoll related that he had sought a court order to
evict Ganyon dty and G ubstake personnel in August 1989, but that the
court had refused to evict thembecause BLMwoul d not file a notice of
nonconpl i ance supporting Soll's court action.

Soll contended that BLMand the Sate had approved G ubstake' s ml |
operation, that Ganyon Aty and G ubstake had caused the cyanide spill, and
that BLMwas negligent because it did not adequately inspect, take action
regarding violations, require a bond, or followup on Soll's conplaints.
Soll enphasized that he had sent nunerous |letters to BLMadvi si ng BLM of
the illegal use of cyanide and of other infractions coomtted by Canyon
dty and Gubstake, but BLMdid not act until after the cyanide spill,
whi ch occurred when G ubst ake was attenpting to remove the mll. He
specifically noted that when he called BLMon July 12, 1991, to report the
problens at the mnesite, BLMtook no action, and that when he faxed a
letter to BLMdescribing the cyanide spill on July 15, 1991, BLMfailed to
take any action.

Soll asserted that it was not he but BLMthat all oned Nevada
G ubstake or Ganyon Aty to operate on his properties under MPO 86- K- 04.
Soll contended that the mining plan of operations referred to in the
noti ce of nonconpliance did not relate to the property he held at the tine
the mning plan of operations was i ssued.
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Soll stated that BLMshoul d only require cl eanup of trash and refuse
and that the other reclamation requirenents should wait until the appeal
process was exhausted. Soll further explained that he is unable to
commence any operations until Canyon dty, Gubstake, and Nevada G ubst ake
are off the clains. He also requested a stay of BLMs deci sion, noting
that he intended to file an anended mning plan of operations at that tine.

O February 10, 1993, the Arizona Sate Drector's (fice issued a
deci sion supporting the Acting K ngnan Resource Area Manager's notice of
nonconpl i ance served upon Stoll. In response to Soll's contention that he
shoul d not be forced to renove all equipnent and facilities and reclaimhis
mne, the Sate Drector's decision stated that the order to renove the
equi prent and facilities and to reclaimthe mnesite was proper because
there was no indication of active mning. The Sate Drector's decision
nodi fied the noti ce of nonconpliance by limting the reclamation
requi renent to di sturbance whi ch occurred after January 1, 1981. The
contents of the notice of nonconpliance was affirned in all other respects
and Soll's request for a stay was denied. Soll appeal ed to this Board.

In his statenent of reasons, Soll reiterates many of the allegations
he made in his appeal to the Sate dfice, and expands on the events
surroundi ng Canyon dty's and G ubstake's renoval of mining and mlling
equiprent. Stoll contends that BLMs July 29, 1991, notice of
nonconpl i ance directing Canyon dty and G ubstake to renove all fixtures
was too broad because certain of those fixtures belonged to him He
specifically notes that BLMordered and al | oned Ganyon dty and G ubst ake
to renove the punps and pi pe fromtwo wel I's which bel onged to him He
further states that on approximately July 19, 1991, Ganyon dty's and
Gubstake's attorney petitioned the Arizona Sate Justice Gourt to all ow
themaccess to the mll site and leased clains and the right to renove
their property. Judge Arends signed the order nodifying the injunction and
t he machi nery was renoved over Soll's objections.

Referring to the BLMdeci sion of February 10, 1993, which states that
Soll's mning plan of operations was approved, subject to a nunber of
stipulations on August 16, 1985, Soll argues that there are no
stipulations. He also asserts that BLMapproved his original mning plan
of operations which included work done prior to 1985, but is now saying
that it disapproved that work.

Soll argues that he cannot be held liable for damages caused by
Canyon dty and Gubstake in violation of the mning plan because he was
not a party to the mning plan and was not served wth the notices of
nonconpl i ance. He reasons that if the notice of violation had been filed
legally on him his nachinery woul d not have been stolen. Soll also
states that after BLMissued its July 29, 1991 notice of
nonconpl i ance directing Ganyon dty and G ubstake to renove the equi pnent,
Gaham an officer of Ganyon dty and G ubstake, was subsequent|y seen
dunpi ng 30,000 gal | ons of cyani de sol ution onto the ground so that he coul d
renove the | each tanks. Stoll contends that when he notified BLMof the
spill, BLMnegligently failed to respond for 5 days.
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h Septenber 11, 1985, Soll and Ganyon dty MIIing Gonpany (Canyon
dty) entered into an agreenent |easing 10 acres wthin Soll's unpatented
mning clains to Canyon Aty, to be used by Ganyon dty as the site of a
mlling operation. As part consideration, Canyon Aty agreed to drill a
water well and provide water storage facilities.

According to Soll, Ganyon Aty and G ubstake had destroyed the shaft,
whi ch woul d cost about $200, 000 to retinber and rebuild. Soll clained
that this woul d never have happened had BLM properly policed Ganyon dty
and Gubstake. In addition he states that the Nevada Securities Faud
Section contacted himin 1988 and in 1989 advi sed hi mof pendi ng fraud and
tax charges against dark B ngham a principal in Ganyon dty and
Gubstake. He also states that the Arizona Attorney General's office al so
advi sed himof charges against Lloyd s International and Ll oyd Sharp who
was associated wth Ganyon dty and G ubstake, B nghamand G aham See
Las Vegas Revi ewJournal, August 1, 1989, and Septenber 12, 1989.

Noting that the Sate Gfice nodified the noti ce of nonconpl i ance to
call for rehabilitation of surface disturbances that occurred after 1981,
Soll contends that the only disturbance that took place after 1981 was
aut hori zed by BLMand done by Ganyon dty and G ubstake wth BLM
authori zation, and that BLMrefused to nake themclean it up.

[1] The Secretary of the Interior, as manager of the public lands, is
nandated by lawto "take any action necessary to prevent unnecessary or
undue degradation of the lands.” Federal Land Policy and Managenent Act of
1976 (ALPMN, section 302(b), 43 US C 8§ 1732(b) (1994); see Red Thunder,
Inc., 129 I BLA 219, 236 (1994); B K Lowndes, 113 IBLA 321, 325 (1990);
Draco Mnes, Inc., 75 IBLA 278 (1983). This requirenent was expressly
recogni zed in section 302(b) of FLPVA as applicable to the Departnent’s
admnistration of the Mning Law of 1872. The surface nanagenent
regul ati ons of 43 CGFR Subpart 3809 were promul gated to prevent unnecessary
and undue degradation of lands by mning clainants. DOfferentia Energy,
Inc., 99 I BLA 225 (1987).

Soll asserts that he intends to continue his placer mning operation,
and that he has filed an anended nmini ng pl an describing further operations
he intends to undertake. By letter dated August 26, 1991, BLM advi sed
Soll that he nust correct the deficiencies noted in the August 2, 1991,
noti ce of nonconpliance to gain approval of the mning plan anendnent. Ve
find it reasonabl e and proper for BLMto condition approval of a subsequent
mni ng pl an upon conpl iance wth the stipulations contained in an earlier
one.

Under 43 GFR 3809. 3-7, an operator of a mne or related facility
| ocated on an unpatented mining claimor mll site, who has not operated
the facility for an extended period of tine, nay be directed to either gain
witten permssion fromthe authorized officer to maintain the unused
structures, equipnent, and other facilities, or to renove all structures,
equi prent and other facilities and reclaimthe site of the operations.
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The case file contai ns a nenorandumwitten by BLMgeol ogi st d yde
Murray nenorializing his observations during the July 23, 1991, inspection
of the Wite thief Mne, Canyon Aty, and Nevada G ubstake operati ons.
Mirray noted that, for Soll's operation:

Charlie Soll's trailer house is gone. And according to
Charlie, his ex-wife took it. The trailer site still has the
satellite dish, wood porch and other debris. Soll al so has
equi prent, and junk scattered around the Wite Chief mne area.
No activity was evident related to his [mning plan] for placer
mning and his proposed underground operation at the Wite Chief
shaft.

Near the Wite Chief Mne is a pink house trailer, a
turquoise trailer and a snaller trailer. It is unknown how nany
peopl e are |iving here.

It is clearly evident that nonconpliance is occurring at all
three operations. Qccupancy, equi pnent storage, trash, undue and
unnecessary degradation and extended periods of non operati on.

Wsing these statenents as a basis for the decision, when BLMissued its
noti ce of nonconpliance it directed Soll to renove all structures,

equi prent, and other facilities and reclaimthe site of the operations and
to grade the area to conformas nearly practicable to the original contour
prior to entry. The burden of proof is on an appellant to showerror in
the deci sion appeal ed from and if the appellant fails to do so, the
decision wll be affirmed. B K Lowndes, supra at 325; Dfferential
Energy, Inc., supra at 235. Soll alleges an intent to continue
operations. Uhder the circunstances outlined above, we agree wth Soll.
The evi dence indicates that Ganyon dty and Gubstake did devel op a wat er
supply as a part of the operations they conducted, as questionabl e as they
mght be. Soll was denied use of the water; he had attenpted to cancel
the | ease; and he was actively seeking to have Canyon Aty and G ubst ake
barred fromthe land to protect his property and personnel. GCanyon Aty
and G ubstake continued to occupy the property after Soll gave notice of
termnation in 1989 and continued to occupy the property until shortly
after BLMdirected themto renove their equi pnent and nachi nery in July
1991. According to Soll, the nachinery renoved at the direction of BLM
i ncl uded wel | equi pnent pl aced on the property to devel op the water
pursuant to Soll's mning plan. The notice of nonconpliance giving rise
to this appeal was not served on Soll until early August 1991.

Soll has filed an anended mini ng pl an, which BLMw || not approve
until Soll has conplied wth the directives stated in the notice of
nonconpl i ance. This refusal is reasonabl e and proper, but reasons for a
lack of activity on a clai mnust be consi dered when det ermini ng whet her a
lack of mining activity indicates an abandonnent of operations or justifies
broad scal e recl anati on.
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Qntrary to Soll's present opinion, approval of mning plan MPO 85
K-09 was subject to stipulations. Sipulation 6 specifically required that
when mining related activities cease,

all buildings and structures not considered historical, trailers,
sheds, equi pnent, trash, and debris shall be renoved from Federal
land. Reclamation of any new work and previous inpacts wll be
conducted to BLMspecifications. Generally all inpacted areas
and roadways w Il be contoured approxi mating topography and
scarified to pronote revegetation.

[2] Inits notice of nonconpliance BLMstated that Soll was |iable
for unnecessary or undue degradation of public |ands under 43 CFR 3809. 2-2
resulting fromGanyon dty's mlling operations. BLMspecifically refers
to degradation caused by the apparently intentional rel ease of cyanide
solution on about July 14 or 15, 1991. BLMal so found Soll responsible
for violations of the Goundwater Quality Protection Permit and directed
himto mtigate damage and pol | uti on caused by the rel eased cyani de
pursuant to Part I, D of the permt. 4 Soll contends that he shoul d
not be responsible for this reclanation.

V¢ nust consi der whether Soll can be hel d responsible for the
reclamation. GCanyon Aty and G ubstake comnmenced their operations under
authority granted in the 1985 | ease fromSoll. O June 5 1986, Canyon
dty filed its notice of intent. 1 June 16, 1986, BLMnotified Canyon
dty that it had received its proposed mning notice and found it in
conpl iance wth 43 R Subpart 3809 pertaining to disturbed areas and undue
and unnecessary di sturbance. The applicable regul ation, 43 CFR 3809. 1- 3,
provides in pertinent part:

(a) Al operators on project areas whose operations,
i ncl udi ng access across Federal lands to the project area, cause
a cumul ative surface disturbance of 5 acres or |ess during any
cal endar year shall notify the authorized officer in the Ostrict
of fice of the Bureau of Land Managenent having jurisdiction over
the land in which the clainfs) or project areais located. Prior
to conducting additional operations under a subsequent notice
covering substantially the sane ground, the operator shal |l have
conpl eted recl anation of operations whi ch were conducted under
any previous notice. Notification of such activities, by the
operator, shall be nade at |east 15 cal endar days before
conmenci ng operations under this subpart by a witten notice or
letter.

4/ The Arizona Departnent of Heal th Services issued the G oundwat er

Quality Protection Permit to Gahamas permittee. Part Il, D of the
permt, Post Qosure Aan, directs the permttee to adhere to a list of
procedures for closure. Therefore Gaham not Soll, is responsible for

violations of the standards of that permt and for carrying out mtigation
neasures at cl osure.

137 I BLA 127

WAW Ver si on



| BLA 93-264

Under 43 AR 3809. 1- 3(b), authorized officer approval is not required.
See al so 45 FR 78904 (Nov. 26, 1980) ("The notice is not subject to
approval ™). 5/ Therefore, to the extent the operations were described in
the June 5, 1986, notice of intent, it cannot be said that BLM"aut hori zed"
CGanyon dty's surface disturbances. However, this is not to say that BLM
has no authority to enforce the regul ations. 43 (FR 3809. 3-2(d) states:

A notice of nonconpliance shall specify in what respects the
operator is failing or has failed to conply wth the requirenents
of applicable regulations, and shal |l specify the actions which
are inviolation of the regulations and the acti ons which shal
be taken to correct the nonconpliance and the tine, not to exceed
30 days, wthin which corrective action shall be started.

Afailure to conply wth any applicabl e regul ati on woul d support i ssuance
of a notice of nonconpliance. See Bruce W Gaword, 86 | BLA 350, 387,

92 1.D 208, 228 (1985). BLMdid in fact advise Ganyon dty that it was in
violation of the regul ations.

Soll sent BLMcopies of letters witten to Ganyon dty and G ubst ake
directing themto quit the area on March 13, 1989. He then wote to BLMon
July 8, 1989, advising BLMthat he had gi ven G ahamand B nghama noti ce of

5/ I'n Southwest Resource Gouncil, 96 | BLA 105, 119-20, 94 1.D 56, 64
(1987), the Board noted that although BLMneither approves or di sapproves a
notice if the operator qualifies under 43 GFR 3809.1-3(b), it may consul t
wth the mning cla nant over aspects of his activities. However, the
Board stated, under the then current regul atory schene, BLMnay not bar his
pl anned activities, absent a show ng that unnecessary or undue degradati on
wll occur, or a showng that a plan of operations is required.

A'so, we note that the purpose of requiring a notice as explained in
the preface to the final regulations was to give the authorized officer and
his/her staff an opportunity to eval uate the proposed operations to
determine whether a particular |ocation contai ns sone special resource
val ue that coul d be avoi ded by the operations. |f special values are
di scovered, the authorized officer could bring that to the attention of the
operator and di scuss possible alternatives wth the aimof avoi di ng
resource use conflicts. This is an area where cooperation between BLMand
the mning industry wll lead to protection of Federal |ands fromthose
mning operations that mght otherw se inadvertently cause danage to those
lands. The location of a route of access is an exanpl e of the type of
natters that mght be discussed during the 15-day period. The authorized
of ficer mght have infornmation as to special resource values in an area the
route access is tocross. If aslight change in the route of access woul d
preserve the special value, the authorized officer and the mning operator
coul d reach an agreenent to nake such a change. 45 FR 78905- 78906.
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default on February 28, 1989. This infornation placed BLMon noti ce t hat
CGanyon dty and G ubstake were no longer on the property under color of a
legitinate | ease agreenent. In effect, BLMwas pl aced on notice that their
activity may be in trespass upon the mning clains. Q1 June 21, 1989, BLM
notified Ganyon Aty that it had disturbed in excess of 10 acres and was
required to file a mning plan and perfornmance bond prior to carrying on
any further operations. In the sane notice, BLMinforned Canyon Aty that
it was inviolation of Federal regulations on isolating, renoving, and
controlling toxic naterials. Soll was not served. 6/

BLMdid nothing until Septenber 12, 1989, when it notified Canyon Aty
that as aresult of a site inspection, it had determned that 10 acres
rather than 4 acres described inits mning noti ce were bei ng used. Uhder
43 (FR 3809. 1-4 an approved mning plan of operations is required prior to
conmenci ng oper ati ons whi ch exceed the di sturbance | evel (5 acres)
described in 43 GFR 3809.1-3. See Dfferential Energy, Inc., 99 I BLA 225
(1987). Wen CGanyon Aty failed to conply wth that notice, BLMissued
anot her notice on Novenber 28, 1989. It is clear that BLMhad i nspect ed
the site, net wth Ganyon dty and was well aware that Ganyon dty was in

6/ B K Lowndes, supra, also involved a notice of nonconpliance under

43 (FR Subpart 3809. The Board affirned the olorado Sate Drector's
determnation that it was reasonabl e and proper to issue the notice of
nonconpl i ance to all involved parties. In that case, Gasslake Mneral s
and Mning, Inc. (GW), filed notices of location for various mll site
clains. QGWfiled a notice of intention for a mning plan and was grant ed
a mning reclamation permt by the Sate of Gl orado Mned Land Recl amati on
Dvision (OMRD. The permt listed GWas both the operator and hol der of
possessory interests for mlling purposes.

GWentered into a contract of sale wth lorado @ld US A, Inc.
(G3) for the purchase of assets of GW including the interests in the
mll sites. COMRD approved the transfer of the Sate permt of Q3Jas the
recogni zed operator, responsible for conplying wth the permt. A though
GWundertook this detail ed arrangenent to transfer its assets and charge
the operator of the mll site, no official notification of this transfer
was transmtted to BLM In an attenpt to get the site conpl etely recl ai ned
a notice of nonconpliance was sent to all parties involved wth the mll
sites including GW G3J and parties of record affiliated wth these
conpanies. The parties affiliated wth both GW and Q3J appeal ed,
disclaimng responsibility. The Board affirned the State Drector's
determnation that the notice of nonconpliance was properly sent to all
parties.

In Lowndes, it was reasonable to issue the notice to all parties.

GW having failed to notify BLMof the transfer of assets to Q3J remai ned
claimant of record and operator under the notice of intention. Q3Jwas
operator under the OM.RD pernit.
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violation of the regulations. BLMdid not enforce its notices of
nonconpl i ance or take any action to stop Canyon Aty's operations. Canyon
dty never submtted a mning plan or posted a perfornance bond.

The Board has held that it is reasonabl e and proper for BLMto issue a
noti ce of nonconpliance to all involved parties. See B K Lowdes, supra.
In the present case, however, BLMwas aware of Canyon dty's activities
fromthe outset in 1986 when it filed its mning notice. Soll inforned
BLM on nunerous occasi ons of Canyon dty's transgressions, of the notice
that he was termnating the | eases, and that he had obtai ned a court order
to bar Ganyon Aty fromthe premses. The state court order was lifted to
allow CGanyon dty to go on the property and renove nmachi nery and equi pnent
to conply wth a notice of nonconpliance issued by BLM and Soll was
enj oi ned by the sane court frominterfering wth that activity. Had he
attenpted to stop Ganyon Aty enpl oyees fromdunpi ng the sol uti ons he woul d
have been in contenpt of court. The case file supports Soll's contention
that Soll had pronptly inforned BLMof this violation. W& know of nothing
nore that Soll could have done to prevent CGanyon Aty fromdoi ng danage.
Soll should be required to do reclamation of any | and di sturbed by him
but shoul d not be hel d responsi bl e for Canyon dty's violations, which
occurred after Mirch 13, 1989.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned, in part, and reversed, in part.

R W Millen
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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